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On December 29, 2000, Administrative Law Judge
Steven Davis issued the attached supplemental decision.
The Respondents filed exceptions and a supporting brief.
The General Counsel filed an answering brief.

The Board has considered the supplemental decision
and the record in light of the exceptions and briefs and
has decided to affirm the judge’s rulings, findings, and
conclusions as modified below and to adopt the recom
mended Order as modified. Because the initial judge's
decision and the Board' s subsequent Decision and Order
in this case are unpublished, a brief review both of the
underlying facts and of the statutory violations found
may help clarify the remedial questions at issue in this
compliance proceeding !

Prior to July 1, 1997, 1849 Sedgwick Avenue, an
apartment building in the Bronx, was owned by Morris
Heights Apartments Inc. (Morris Heights). The seavice
workers at 1849 Sedgwick Avenue were represented by
Service Employees International Union, Loca 32E (Lo-
cal 32E), and as of July 1, there were five unit employ-
ees. Carmelo Delgado, Daniel Diaz, Juan Maria, Henry
Minaya, and Jose Reyes (collectively, the discrimina-
tees).

Morris Heights and Loca 32E were parties to a collec-
tive-bargaining agreement (CBA). The CBA required
employer contributions to Local 32E’s Pension and Re-
tirement Fund (Pension Fund) and to its Health and Wel-
fare Fund (Heath Fund) (collectively, the Funds). The
CBA also included a sale-and-transfer clause, under
which, in the event 1849 Sedgwick Avenue were sold,
Morris Heights (as the seller) would be obligated to re-

! Theinitial judge's decision in this case was issued on August 13,
1999, by Administrative Law Judge Eleanor MacDonald. The Board
adopted Judge MacDonald’ s decision pro formain the absence of ex-
ceptions in an unpublished Decision and Order issued September 23,
1999. On December 17, 1999, the Second Circuit issued its judgment
(unpublished) enforcing the Board’s Order.

2 All subsequent dates are in 1997 unless indicated otherwise.
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quire the buyer to assume and adopt the CBA. If Morris
Heights failed to do so, it would have to pay Locd 32E,
for the benefit of the building's unit employees, an
amount calculated according to the CBA’s formula for
determining severance pay—2 weeks salary for every
year of employment. On July 1, Morris Heights sold
1849 Sedgwick Avenue to Respondent 1849 Sedgwick
Redlty LLC (Sedgwick Redty), but did not require
Sedgwick Realty to assume and adopt the CBA. Loca
32E’s subsequent grievance against Morris Heights for
breach of the sale-and-transfer clause went to arbitration,
resulting in awards for Delgado, Maria, Minaya, and
Reyes. Although liability for these awards rested on
Morris Heights, Sedgwick Realty paid them.

Sedgwick Realty engaged Respondent R & S Man-
agement, also known as Arandess Management Com
pany (Arandess), to manage 1849 Sedgwick Avenue. An
Arandess agent, Isaac Rubinfeld, visited the building
several times before the July 1 sale date. During one
visit, he asked Minaya if Minaya would work without a
union. He aso told Diaz that Diaz would keep his job
after the building was sold. On the afternoon of July 1,
Rubinfeld arrived at the building with several men, and
told Diaz to inform Delgado, Maria, Minaya, and Reyes
that they were not being hired by the new owner. After
Diaz had done so, Rubinfeld told him to go meet the new
employeesin front of the building. When he did so, Diaz
discovered that an organizer from Factory and Building
Employees Union Local 187 was talking to the men and
handing out authorization cards. Diaz refused to sign.
The next day, Rubinfeld ordered Diaz to sign a Local
187 card, and Diaz complied.

As these events were unfolding, Local 32E contacted
Sedgwick Realty to demand recognition and bargaining,
but its demands were refused. Instead, the Respondents®
recognized and quickly agreed to contract terms with
Local 187. Under these terms, the building's newly
hired service employees (the “replacements’)* were paid
below the wage scale contained in the Local 32E CBA,
and the Respondents made no contributions to any union
fringe-benefit funds.

Based on these facts, the judge found that the Respon-
dents had violated the Act. Rubinfeld's asking Minayaif
he would be willing to work without a union was found
to violate Section 8(a)(1). His ordering Diaz to sign an

% The Respondents were found by the Board, in the underlying case,
to be joint employers.

* Seven individuals replaced Delgado, Maria, Minaya, and Reyes at
1849 Sedgwick Avenue for varying lengths of time during the backpay
period: Juan Acosta, Franklyn Brea, Sigbert Bynoe, Jose Cuevas,
Narciso Mendoza, Armando (or Amado) Palmero, and Jose J. Rodr -
guez.
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authorization card was likewise found to violate Section
8(a)(1), and also to constitute the furnishing of unlawful
assistance to Local 187 in violation of Section 8(a)(2).

Unlawful assistance also tainted the Respondents’ recog-
nition of, and execution of a collective-bargaining
agreement with, Loca 187, making those acts violative
of Section 8(a)(2) as well. The Respondents’ refusals to
hire Delgado, Maria, Minaya, and Reyes were found to
have been motivated by their membership in Local 32E,
and thus violations of Section 8(a)(3). Moreover, ke-
cause the Respondents’ refusal to hire their predecessor’s
employees was motivated by antiunion animus, the Re-
spondents were held to have a duty to recognize and bar-
gain with Local 32E. Their refusal to do so was found to
violate Section 8(a)(5). The Respondents were also held
not to have been free to set initial terms and conditions of
employment for the replacements. Accordingly, their
unilateral implementation of salaries below the Loca
32E scale, and their failure to make Pension Fund or
Health Fund contributions, were also found to violate
Section 8(a)(5).

The judge ordered the Respondents, inter alia, (a) to
reinstate Delgado, Maria, Minaya, and Reyes; (b) to
make the discriminatees whole “for any loss of earnings
and other benefits’; (c) to “[w]ithdraw recognition from
Local 187 as the collective bargaining representative of
the unit employees’; and (d) on Local 32E’s request, to
“rescind any departure from terms and conditions of em
ployment that existed immediately prior to July 1, 1997,
retroactively restoring preexisting terms and conditions
of employment, including wage rates and benefit plans,
and make whole the bargaining unit employees by remit-
ting all wages and benefits that would have been paid
absent unilateral changes beginning July 1, 1997, until
such time as the Respondents and Local 32E bargain to
agreement or to impasse.”

A compliance proceeding was held to resolve disputes
concerning backpay amounts due to Delgado, Maria,
Minaya, and Reyes. The particulars of these disputes
and the judge's findings resolving them are fully ex
plained in the judge’s supplemental decision. We agree
with and adopt the judge’s findings concerning backpay
for Delgado, Maria, Minaya, and Reyes as set forth in
sections I, A, 36 of his decision. The judge also made
findings resolving several disputes concerning the Order
as it applies collectively to the discriminatees and/or the
replacements. We adopt the judge’s findings that back-
pay owing to the discriminatees includes unpaid bonus
payments,” and that the Respondents’ backpay obligation

® Insec. 1,B, par. 4 of his supplemental decision, the judge found that
information concerning bonus payments owed to the discriminatees as

is not to be reduced by the amount of Sedgwick Realty’s
so-called “ severance payments’ in satisfaction of Morris
Heights liability for breaching the CBA’s sade-and-
transfer clause. We also adopt the judge’s finding that
the Respondents must make contributions to the Pension
Fund and Health Fund on behalf of the discriminatees.

We disagree, however, with the judge’s finding that the
Respondents must contribute to the Funds on behalf of
the replacements.

1. Payments for breach of the sale-and-transfer clause®

The judge found that the Respondents may not offset
against their backpay obligations the payments made by
Sedgwick Realty to satisfy Morris Heights' liability for
breaching the sale-and-transfer clause of the CBA. As
stated above, the sale-and-transfer clause obligated the
seller of a building that employs bargaining-unit workers
to require the building’s buyer to assume and adopt the
CBA. When Morris Heights sold 1849 Sedgwick Ave-
nue, it failed to require assumption and adoption of the
CBA by Sedgwick Realty. Accordingly, under the con-
tractual penalty imposed for breach of the sale-and-
transfer clause, Morris Heights became liable to Local
32E, for the benefit of the building’s unit employees, for
“severance pay . . . asif the employees were then termi-
nated.” Local 32E took the matter to arbitration, which
resulted in Morris Heights being ordered to pay damages
to Delgado, Maria, Minaya, and Reyes calculated accord-
ing to the severance-pay formula. The checks that these
four individuals received in satisfaction of the arbitral
award, however, were drawn on the account of Sedgwick
Realty, not Morris Heights. The record fails to explain
why Sedgwick Realty satisfied Morris Heights' liability,
nor does it reveal whether Morris Heights reimbursed
Sedgwick Realty for the expense.

Characterizing these checks as “severance payments,”
the Respondents contended below that they are entitled
to offset these payments against their backpay liability.
The judge rejected this contention. While acknowledg-
ing that severance pay is considered interim earnings
under W.R. Grace & Co., 247 NLRB 698, 699 fn. 5
(1980), the judge found W.R. Grace inapplicable here
because Sedgwick Realty’s payments were not severance
pay. They bore no relation to the Respondents’ refusal to
hire Delgado, Maria, Minaya, and Reyes, the judge
pointed out, but rather were paid to satisfy a contractual
penalty imposed on Morris Heights for its breach of the
sale-and-transfer clause.

part of their backpay was “entirely within the knowledge of [the]
[Rlespondent." There is no exception to this finding.

For the reasons set forth in his separate partial dissent, Chairman
Hurtgen does not join in this section of the decision.
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We agree with the judge that the payments in question
were not severance pay. Although the CBA refersto the
penalty imposed on sellers for breach of the sale-and-
transfer clause as “severance pay,” that term is mislead-
ing. The CBA's severance-pay formulais used to calcu-
late the amount of the penalty payment, but the payment
is not “severance pay” because the duty to pay is not
triggered by anyone's severance from employment.
Rather, when a building's seller fails to obtain an &-
sumption and adoption of the CBA from the buyer, it
incurs a duty to pay the contract-breach penalty “asifthe
employees were then terminated” (emphasis added), re-
gardless of whether the buyer retains the seller’s employ-
ees or hires new ones.

In adopting the judge’s “no offset” finding on this is-
sue, we are not, as our dissenting colleague states, impos-
ing a penalty on the Respondents or giving a windfall to
the discriminatees. There is no penalty because we are
merely ordering the Respondents to pay what they owe:
backpay necessary to make the discriminatees whole for
the Respondents' unlawful refusal to hire them. This
entirely routine remedy is not rendered punitive by the
fact that Sedgwick Realty volunteered to pay Morris
Heights' contract-breach penalty. And thereis no wind-
fall because the two payments arise from separate and
independent legal duties. Morris Heights' liability arose
from its contract breach. The Respondents liability
arises from its unlawful refusal to hire the discriminatees.
Because these two duties are independent of each other,
reducing the backpay award by the amount of the con-
tract-breach payment would result in the discriminatees
receiving less than they are entitled to. Finally, contrary
to our colleague, the fact that Diaz, who was retained, did
not receive a contract-breach payment, while the nonre-
tained discriminatees did, does not demonstrate that the
payment was contingent on nonhire. No payment was
sought for Diaz, so the arbitrator had no opportunity to
decide whether Diaz was entitled to one. Had that ques-
tion been presented, in our view the language of the sale-
and-transfer clause would have compelled an award for
Diaz aswell.

2. Contributions to the Local 32E Funds’

The judge found that the Respondents must contribute
to the Local 32E Pension Fund and Health Fund on be-
half of the replacements. As required by the Board's
Order in the underlying unfair labor practice decision, the
Respondents offered reinstatement to Delgado, Maria,

" For the reasons set forth in his separate partial dissent, Member
Walsh does not join in this section of the decision to the extent his
colleagues deny contributions to the Local 32E Pension Fund on behalf
of the replacements.

Minaya, and Reyes. All four accepted the offer and re-
turned to work at 1849 Sedgwick Avenue in late No-
vember 1999, displacing the replacements. The evidence
introduced at the compliance proceeding established that
contributions to the Pension and Health Funds have
never been made on the replacements’ behalf. The Re-
spondents made no such contributions during the -
placements employment at 1849 Sedgwick Avenue, and
there was no evidence that any of the replacements has
been employed since leaving 1849 Sedgwick Avenue by
any other employer that contributes to the Funds. Fur-
ther, according to the testimony of Stuart Gritz, a senior
payroll auditor to the Funds, the Funds' actuaries set con-
tribution rates for the owner of a particular building
based on the number of service-employee positions at
that building. Gritz testified that there are five such posi-
tions at 1849 Sedgwick Avenue. Finally, with respect
solely to the Pension Fund issue, the Pension Fund has a
5year vesting requirement, and none of the replacements
was employed at 1849 Sedgwick Avenue longer than 2
years.

The judge based his decision to order contributions to
the Funds on the replacements’ behalf on the language of
the Board’s Order in the underlying unfair labor practice
case. Explaining that he was limited in this compliance
proceeding by the terms of that Order under Dahl Fish
Co., 299 NLRB 413, 424 (1990), the judge accurately
stated that the Board' s Order required the Respondents to
“make whole the bargaining unit employees.” Since the
replacements were members of the bargaining unit dur-
ing their employment at 1849 Sedgwick Avenue, the
judge found that the replacements were entitled to have
contributions made to the Funds on their behalf.

In determining whether contributions to the Funds are
to be ordered on the replacements’ behalf, our starting
point is the settled principle that affirmative relief under
Section 10(c) of the Act must be remedial, not punitive.
Carpenters Local 60 v. NLRB, 365 U.S. 651, 655 (1961);
Iron Workers Local 377 (Alamillo Steel Corp.), 326
NLRB 375, 376 (1998). Adapting that principle to back-
pay remedies, the Supreme Court has stated that such a
remedy “must be sufficiently tailored to epunge only
the actual, and not merely speculative, consequences of
the unfair labor practices.” Sure-Tan, Inc. v. NLRB, 467
U.S. 883, 900 (1984). Where employees possess a non-
speculative economic interest in a union pension or
health fund, ordering contributions to that fund on the
employees’ behalf isremedial because such contributions
“insure the fund' s financial viability necessary to satisfy
employees’ future needs.” NLRB v. Coca-Cola Bottling
Co. of Buffalo, Inc., 191 F.3d 316, 324 (2d Cir. 1999).
See also Stone Boat Yard v. NLRB, 715 F.2d 441, 446
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(9th Cir. 1983) (contributions to union funds are properly
ordered where employer's “diversion of contributions
from the union funds undercut[s] the ability of those
funds to provide for future needs”), cert. denied 466 U.S.
937 (1984); Grondorf, Field, Black & Co. v. NLRB, 107
F.3d 882, 888 (D.C. Cir. 1997) (employer “must contrib-
ute to the union plans to the extent necessary to make
employees absolutely whole and to ensure the plans'

undiminished viability”).® The Board does not require
that employees be certain to benefit from a union fund
before ordering contributions to that fund on their behalf.
“Rather, the Board's established premise that such em
ployees may have a future interest in the integrity of
these funds is sufficient linkage to warrant that the trust
fund contributions be paid.” Kenmore Contracting Co.,
303NLRB 1, 2 (1991) (emphasis added).

In keeping with this established premise, the Board has
repeatedly ordered contributions to union funds on behal f
of employees possessing a nonspeculative economic in-
terest in those funds® Conversely, however, where an

8 In citing Stone Boat Yard and Grondorf together in support of the
same principle, we are aware that these decisions express opposing
views on another issue—namely, how to tailor the remedy in cases
where the employer has violated Sec. 8(a)(5) by discontinuing required
contributions to union benefit funds, while at the sametimeingtituting
its own company-paid fringe benefits plan. In Stone Boat Yard, the
Ninth Circuit held that the Board could properly order the employer to
remedy its 8(a)(5) violation by making all past-duecontributionstothe
union funds without any offset for the cost of providing substitute bene-
fits. 715 F.2d at 446. Other courts have disagreed with the Ninth Cir-
cuit and concluded that the Board must permit the employer to show
that an offset would be appropriate. See, e.g., Grondorf, 107 F.3da
888; Manhattan Eye Ear & Throat Hosp. v. NLRB, 942 F.2d 151, 159
(2d Cir. 1991).

Here, however, we are dealing not with the “ substituted employer
benefit plan” scenario presented in Stone Boat Yard and Grondorf, but
with the question of whether individuasonwhose behaf contributions
to union funds have been ordered possess an economic interest in the
future viability of those funds. On that issue, neither the Board nor the
courts (including the Ninth and D.C. Circuits) have ever held that fund
contributions may be ordered in the absence of such an interest, al-
though disagreements have arisen in particular cases over whether the
requisite interest has been demonstrated. Compare Manhettan Eye, Ear
& Throat Hospital, 300 NLRB 201, 202 fn. 5 (1990), and Coca-Cda
Bottling Co. of Buffalo, 313 NLRB 1061, 1068 (1994), with Manhattan
Eye, 942 F.2d at 157, and Coca-Cola Bottling, 191 F.3d at 324-325.

® See, e.g., Master Iron Craft Corp., 289 NLRB 1087, 1088 fn. 12
(1988) (ordering contributions to union funds on behaf of discrimina
tee “so that the discriminatee’s future interests in the [flund will be
ensured”); Mohawk Steel Fabricators, 289 NLRB 1193, 1194 fn. 13
(1988) (same); Achilles Construction Co., 290 NLRB 240, 241 fn. 12
(1988) (same), enfd. mem. per curiam 875 F.2d 308 (2d Cir. 1989);
Peelle Co., 291 NLRB 607, 608 fn. 13 (1988) (same); Roman Iron
Works, 292 NLRB 1292, 1293 fn. 15 (1989) (same); Ron Tirapelli
Ford, 304 NLRB 576 fn. 2 (1991) (ordering contributions to union
funds on behalf of workers who “continue to be represented by the
[u]nion and to have an interest in the viability of the funds”), enfd. in
part and remanded in part 987 F.2d 433 (7th Cir. 1993); MirgniaCon-

individual’s economic interest in a union fund is merely
speculative, contributions to that fund may not be or-
dered on the individual’s behalf. See, e.g., Centra Inc.,
314 NLRB 814, 819-820 (1994) (applying “economic
interest” rule and ordering contributions upon finding
requisite interest), enf. denied on other grounds 110 F.3d
63 (6th Cir. 1997); Manhattan Eye Ear & Throat Hosp.
v. NLRB, 942 F.2d 151, 157-160 (2d Cir. 1991); NLRB v.
Transport Service Co., 973 F.2d 562, 569 fn. 3 (7th Cir.
1992).

Applying these principles to this case, we must deter-
mine whether the replacements have a nonspeculative
economic interest in either the Health Fund or the Pen-
sion Fund. All of the replacements were discharged from
1849 Sedgwick Avenue when Delgado, Maria, Minaya,
and Reyes were reinstated, and there is no evidence that
any of them has been employed since his or her dis-
charge by another employer that contributes to the
Funds. The replacements have never had any connection
to either of the Funds because contributions have never
been made to the Funds on their behalf. Furthermore,
none of the replacements is vested in the Pension Fund:
that Fund has a 5year vesting requirement, and no re-
placement worked at 1849 Sedgwick Avenue for more
than 2 years.

Specifically with respect to Pension Fund contribu-
tions, the judge acknowledged that under NLRB v. Coca-
Cola Bottling Co. of Buffalo, Inc., 191 F.3d 316 (2d Cir.
1999), the replacements’ future interest in the Pension
Fund is merely speculative, precluding the Board from
ordering contributions to that Fund on their behalf. The
judge concluded, however, that the Board's decision in
that case, Coca-Cola Bottling Co. of Buffalo, 313 NLRB
1061 (1994), compels contributions to the Pension Fund
on the replacements’ behalf. Coca-Cola Bottling is dis-
tinguishable, however.

In Coca-Cola Bottling, the Board was asked to decide,
in relevant part, whether the respondent employer’s li-
ability included a duty to make contributions to a Team
sters pension fund. Ten years of credited service were
required to vest a covered employee’s interest in the
Teamsters fund, but service did not have to be continu-
ous to be credited. Under the fund’s bridging rule, “[a]n
individual not vested in the [p]lan would lose all credits
on a 3year bresk in service” 313 NLRB a 1067. In
other words, unvested employees separated from em-
ployment would retain previously accrued service credits
toward vesting if they found reemployment with a par-
ticipating employer within 3 years of separation.

crete Co., 316 NLRB 261 fn. 1 (1995) (same), enfd. 75 F.3d 974 (4th
Cir. 1996).
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The General Counsel sought contributions to the
Teamsters fund on behalf of three individuals: Michael
Haug, John McKissock, and Melvin Mingoia. Haug had
already achieved a vested interest in the fund. McKis-
sock had not, but he was still employed by the respon-
dent and therefore still amassing service credits toward
vesting. Mingoia was neither vested in the pension fund
nor currently employed by the respondent or another
participating employer. Fund contributions had been
made on his behalf prior to the start of the backpay pe-
riod, however, and less than 3 years had passed since
Mingoia had been discharged. Under these circum:
stances, and citing Manhattan Eye, Ear & Throat Hospi-
tal v. NLRB, supra, the respondent argued, inter alia, that
it should not be required to make pension fund contribu-
tions on Mingoia's behalf because Mingoia's “future
interest in the [flund is speculative at best.” 313 NLRB
at 1067.

Applying the same “economic interest” rule the Sec-
ond Circuit relied on in Manhattan Eye, the Board in
Coca-Cola Bottling found that pension fund contribu-
tions were properly ordered on behalf of al three indi-
viduals. Specifically with respect to Mingoia, the Board
observed that contributions on his behalf would add to
his credited years of service and thus reduce “the years
he will reed to accumulate to achieve vesting.” 313
NLRB a 1067-1068. The Board then found that Min-
goia's future interest in the Teamsters pension fund was
“far from speculative” because Mingoia “may achieve
vesting on reemployment by a participating employer
[within the 3year break-in-service period] and a contin-
ued 3 years of employment.” 1d. at 1068.

In the subsequent enforcement proceeding, the Second
Circuit agreed with the Board that Haug' s vested pension
right and McKissock’s current employment with a par-
ticipating employer gave those two a future economic
interest in the Teamsters pension fund. The court dis-
agreed, however, with the Board’'s assessment of Min-
goia's future interest in the union pension fund and de-
nied enforcement of the corresponding part of the
Board's Order. 191 F.3d at 324-325. In the Second Cir-
cuit’s view, the “mere possibility” that Mingoia might be
reemployed within 3 years of his discharge was “not suf-
ficient to demonstrate a future interest” in the Teamsters
pension fund. Id. at 324.

Like Mingoia, the replacements in the instant case are
neither vested in a union pension fund nor currently em-
ployed by a participating employer; but it does not fol-
low, as the judge evidently thought it did, that the re-
placements’ interest in the Pension Fund isindistinguish-
able from Mingoia's interest in the Teamsters fund.
Whether Mingoia's future interest was or was not too

speculative to support the Board's order in Coca-Cola
Bottling, the fact remains that there were grounds for
finding that he had some interest in the Teamsters pen-
sion fund. Mingoia had chosen to work for a participat-
ing employer, and pension fund contributions had been
made on his behalf prior to the start of the backpay pe-
riod. Thus, he had already accrued service creditstoward
vesting, and he was either aware or could have informed
himself that he would retain and add to his previously
accrued credits by obtaining employment with another
participating employer within a certain period of time.
The replacements, by contrast, have never had any con-
nection to the Local 32E Pension Fund. Indeed, the day
they were hired by the Respondents, they signed authori-
zation cards for Factory and Building Employees Union
Local 187. Unlike Mingoia, they are not in the position
of having had union fund contributions made on their
behalf, and then discontinued. To the contrary, contribu-
tions have never been made to the Funds on the replace-
ments' behalf, and they have never accrued any service
credits toward vesting in the Pension Fund. To be sure,
Board-ordered contributions to the Pension Fund on the
replacements’ behalf would have the effect of retroac-
tively creating for them some interest in the Pension
Fund in the first instance, albeit far from a vested inter-
est. But where the entirety of anindividual’sinterestina
pension fund would be created in the first instance by
Board-ordered contributions, it is self-evident that the
individual has no preexisting interest in that fund suffi-
cient to warrant ordering contributions in the first place,*°
and less interest than any of the discriminatees in Coca-
Cola Bottling.

Our dissenting colleague’s argument that the replace-
ments have a nonspeculative future interest in the Pen-
sion Fund places the cart before the horse. He first as-
sumes that Pension Fund contributions on the replace-
ments behalf will be ordered. Then, based on the cred-
ited service accrued as a result of ordered contributions,
he argues that the replacements’ interest in the Pension
Fund is less speculative than that of Mingoia'sin his
fund. But the question here is precisely whether contri-
butions to the Pension Fund on the replacements’ behalf
are to be ordered in the first place. Under the circum
stances of this case, the replacements’ interest in the Pen-

10 We need not decide here whether a different condusionwould be
compelled had any of the replacements worked at 1849 Sedgwick Ave
nue long enough either to satisfy the Pension Fund’s 5-year vesting
requirement, or to make it reasonable to assumethat he or shewould
satisfy it by obtaining reemployment with an employer that contributes
to the Pension Fund.
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sion Fund that would justify this remedy cannot be an
interest created by the remedy itself.**

Further, nothing in the record makes it less than
wholly speculative that the replacements might secure
jobs in the future with contributors to the Local 32E or
32BJ pension funds. In Coca-Cola Bottling, by contrast,
the Board found that Mingoia had at least manifested an
interest in reemployment by a contributing employer by
filing a Board charge seeking reinstatement. 313 NLRB
at 1067. Here, however, there is no evidence that the
replacements may work for contributing employers in the
future. Indeed, there is some evidence that it would be
difficult for them to secure such jobs. According to the
testimony of Local 32E delegate Edwin Rivera, service
jobs in union buildings in Rivera's district come open
“one [sic] in a blue moon.” Our colleague’'s sole k-
sponseisto state that

[i]f . . . thereplacements are provided with the pension
credits mentioned above, they will have no lessanin-
centive to obtain future work with a participating em-
ployer than they would haveif they had earned those
credits with a participating employer before they began
work with the Respondents.

Inour view, this“no lessincentive’ reasoning does not re-
but the hard facts of thiscase: thereisno evidenceof prior
Fund participation; there is only a speculative prospect of
future participation; and thereis no interest in the Fund apart
from what would be created were we to order contributions
here. We declineto do so.

Additionally, because the number of discriminatees
equals the number of service-worker positions at 1849
Sedgwick Avenue—five—the Fund contributions we are
ordering on the discriminatees behalf will sufficiently
ensure the actuarial soundness of the Funds. See J.RR
Realty, 301 NLRB 473 (1991), enfd. per curiam 955 F.2d
764 (D.C. Cir. 1992), cert. denied 506 U.S. 829 (1992).
J.RR. Realty closely resembles this case. The predeces-
sor owner of a New York apartment building employed
six service workers represented by SEIU Local 32B. The
building was sold, and the successor buyer of the build-
ing, JR.R. Redlty, fired those six and hired four indi-

™ Our dissenting colleague expresses the view that ordaing Pansion
Fund contributions on the replacements’ behalf would restore the status
quo “that would have existed had the Respondents complied with the
law.” Actualy, had the Respondents conducted themselves lawfully,
the discriminatees would have been retained, and the replacements
never would have been hired in the first place. They werehired, how-
ever, and our remedy ensures that they will be made whole for their
losses. But because they have no reasonable expectation of drawing
benefits from the Pension Fund, ordering Fund contributions on their
behalf would only penalize the Respondents and grant the Pension
Fund awindfall.

viduals in their place. Finding violations of the Act, the
Board ordered remedies not materially different from
those ordered in this case. At the compliance stage, the
Board determined that the successor was required to
make contributions to the union’s health and pension
funds for “six positions.” 301 NLRB at 474 fn. 11. Bas-
ing contributions on the number of service-worker posi-
tions at the building, the Board stated, was “warranted in
order to ensure the actuarial soundness of the funds.”

Ibid.

Similar reasoning applies here. According to the tes-
timony of Senior Payroll Auditor Gritz, the Funds actu-
aries set contribution rates based on the number of ser-
vice-employee positions at a particular building. There
are five such positions at 1849 Sedgwick Avenue. Thus,
the Funds' actuarial interest will be met by the Respon-
dents' ordered contributions on behalf of the five dis-
criminatees? With respect to the Pension Fund, a dif-
ferent situation might be presented if any of the replace-
ments had worked at 1849 Sedgwick Avenue long
enough to satisfy the Pension Fund’s 5-year vesting re-
quirement. If, under those circumstances, the Board
were to order contributions to the Pension Fund, the re-
sult would be the retroactive vesting of that employee’s
interest in the Fund. In that situation, because the Pen-
sion Fund would acquire a corresponding duty to pay the
replacement employee a pension sometime in the future,
it also would have an actuarial interest in receiving em
ployer contributions on his behalf, regardiess of the
number of service-worker positions at 1849 Sedgwick
Avenue. Under the circumstances presented here, how-
ever, requiring contributions for more than five individu-
als would give the Pension Fund a windfall. So also,
Health Fund contributions on the replacements’ behalf
would also effect a windfall: the replacements are not
covered under the Health Fund plan and, therefore, the
Health Fund is not at risk of paying benefits to them.**

12 Disagreeing with this view with respect to the Pension Fund, our
dissenting colleague contends that the Fund does possess an actuaria
interest in receiving contributions on behalf of the replacements, as
well as the discriminatees, because “the Board's order would effec-
tively provide credit service for a double set of employees” Butthis
would be the case only if the Board orders Fund contributions for the
replacements, and that is the issue at hand.

3 The absence of any actuarial interest on the part of the Pension
Fund in receiving contributions on behalf of the replacements consti-
tutes another way in which this case differs from Coca-ColaBattling.
In that case, Mingoia had already amassed over 2 years' worthof sa-
vice credits toward vesting when he was discharged in September 1991,
313 NLRB at 1067, and the Board ordered contributions to the Team-
sters pension fund on Mingoia s behalf in April 1994, well within the
3-year break-in-service period. Thus, at the time the Board ordered
contributions to the Teamsters fund for Mingoia, the fund retained an
actuarial interest in receiving those contributions because it had to
account for the possibility that Mingoia might bridge his break in ser-
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Under these circumstances, we find that the replace-
ments’ economic interest in the Funds is merely specula-
tive at best, and therefore that the judge’s decision must
be reversed, and his recommended Order modified, inso-
far as they would require the Respondents to contribute
to the Funds on the replacements’ behalf. We reduce
accordingly the amount the Respondents must contribute
to the Health Fund and Pension Fund as noted below.'*
We adopt unchanged all the other amounts listed in the
recommended Order, to the accuracy of which the parties
have stipulated.

With respect to the Health Fund, we emphasize that
the replacements, as unit employees, were wrongfully
deprived of coverage they would have enjoyed had the
Respondents acted lawfully by contributing to the Health
Fund on their behalf while they were employed at 1849
Sedgwick Avenue. Thus, the replacements are entitled to
be made whole by being reimbursed for any epenses
ensuing from the Respondents' failure to make the re-
quired Health Fund contributions, as set forth in Kraft
Plumbing & Heating, 252 NLRB 891 fn. 2 (1980), enfd.
661 F.2d 940 (9th Cir. 1981). The Genera Counsel may
seek reimbursement for such expenses, if any, on the
replacements’ behalf by issuing a further compliance
specification.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified below and orders that the Respondent, 1849
Sedgwick Redty LLC and R & S Management ak/a
Arandess Management Company, as a Joint Employer,
shall make whole the individuals and entities named be-
low by paying them the amounts following their names,
plus interest on the backpay due the employees®® and any
additional amounts due the funds,'® minus tax withhold-

vice and resume his progress toward vesting. Here, by contrast, just as
the replacements have no preexisting interest inthe Loca 32E Pension
Fund, so also the Pension Fund has no actuarial interest in receiving
contributions on their behalf.

14 The amended specification shows the following Health Fund (HF)
and Pension Fund (PF) contribution amounts for the several replace
ments: Juan Acosta, $2470 (HF), $1250 (PF); Franklyn Brea, $1964
(HF), $1000 (PF); Sigbert Bynoe, $3259 (HF), $1625 (PF); Jose
Cuevas, $2470 (HF), $1250 (PF); Narciso Mendoza, $3036 (HF),
$1500 (PF); Amado Palmero, $2783 (HF), $1375 (PF); Jose J. Rodri-
guez, $6042 (HF), $3000 (PF). The sum of these amounts equals
$22,024 for the Health Fund, and $11,000 for the Pension Fund. The
Health Fund and Pension Fund contributions called for in the judge’s
recommended Order were $66,102 and $32,950, respectively. Accord
ingly, the amounts the Respondents owe the Health Fund and Penson
Fund are reduced to $44,078 and $21,950, respectively.

!5 See New Horizons for the Retarded, 283 NLRB 1173 (1987).
16 See Merryweather Optical Co., 240 NLRB 1213, 1216 fn. 7 (1979).

ings on the backpay due the employees required by Fed-
eral and State laws.

Carmelo Delgado $35,448.84
Daniel Diaz 9,842.24
Juan Maria 65,325.00
Henry Minaya 14,220.00
Jose Reyes 60,692.78
Juan Acosta $ 3575.12
Franklyn Brea 328322
Sigbert Bynoe 5,412.44
Jose Cuevas 373594
Narciso Mendoza 2,943.00
Armando

(or Amado) Palmero 345750
Jose J. Rodriguez 12,464.32
SUBTOTAL $220,400.40
Loca 32E Hedlth

Benefit/Welfare Fund $44,078.00
Local 32E Pension/

Retirement Fund 21,950.00
SUBTOTAL $66,028.00
TOTAL $286,428.40

Dated, Washington, D.C. December 20, 2001

Peter J. Hurtgen, Chairman

WilmaB. Liebman, Member

Dennis P. Walsh, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

CHAIRMAN HURTGEN, dissenting in part.

Contrary to my colleagues, | find that the severance
payments made by the Respondent to Carmelo Delgado,
Juan Maria, Henry Minaya, and Jose Reyes should offset
the backpay owed to them by the Respondent.

The facts concerning the severance payments are not
in dispute. The Respondent purchased the property at
1849 Sedgwick Avenue, Bronx, New York, from Morris
Heights Apartments. Morris Heights and Service En
ployees International Union, Loca 32E (Local 32E)
were, for many years, parties to successive collective-
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bargaining agreements.1 Their agreement, in effect at the
time material here, contained a “sde and transfer clause.”
That clause provided, in relevant part, that if Morris
Heights sold the property, the contract of sale must in-
clude a provision that the buyer would assume and adopt
the collective-bargaining agreement. Otherwise, if Mor-
ris Heights failed to require the assumption and adoption
of the bargaining agreement, it was required to pay sev-
erance pay to its unit employees? Onits face, the sever-
ance alternative to the contract assumption/adoption re-
qguirement was intended to compensate unit employees
for lost earnings in the event of Morris Heights' failure to
give effect to the requirement.

Morris Heights did not comply with the contractual
sale-and-transfer provision when it sold the Sedgwick
Avenue property to the Respondent. It thus incurred a
severance pay liability to the four employees who were
not hired by Respondent and who are discriminatees
herein. The Respondent satisfied that severance liability
by issuing checks, on its own account, to each of the four
employees in satisfaction of the severance liability in-
curred by Morris Heights pursuant to its bargaining
agreement with Local 32E. In the meantime, in the un-
fair labor practice case underlying this compliance pro-
ceeding, it was established that the Respondent violated
the Act by failing to offer employment to the four en
ployees. Accordingly, the Board ordered the Respondent
to reinstate them and make them whole, with interest, for
any loss of earnings and other benefits suffered as a re-
sult of the Respondent’ s discrimination against them.

The Respondent asserts that the severance payments
made by it should offset the backpay ordered by the
Board. Otherwise, there would be a “double back pay”
award that would be a windfall to the discriminatees and
apenalty on the Respondent. | agree.

It is well settled that severance payments are consid-
ered interim earnings and, thus, such pay offsets backpay
awarded to discriminatees by the Board. W.R. Grace &
Co., 247 NLRB 698, 699 fn. 5 (1980). This is so he-
cause a backpay order is intended to restore the status
guo ante the unfair labor practice and to make discrimi-

! The contract between Morris Heights and Local 32E required the
pagment of severance pay to terminated employees.

The contract of sale did not explicitly providethat MorrisHeghts
would require that the buyer would retain the unit employees. How-
ever, that would appear to be the case. Indeed, it would be unlawful
(under Sec. 8(a)(2)) for the buyer to adopt the contract without the
employees. In addition, the aternative provision (severance pay) obvi-
ously operates when employees are not retained. Thus, the provisionis
an alternative to retention. Finally, the provisoninfact operated thet
way. The employees who were not retained were paid severancepay,
and the employee who was retained (Diaz) was not so paid.

natees whole for earnings lost as a result of an en
ployer’ s discrimination against them.

In the instant case, the wrongdoer (the Respondent)
has paid severance pay to the employees. Accordingly,
that money isto be an offset against backpay.

The fact that the severance pay was the initial obliga-
tion of the predecessor is of no moment. The critical
facts are that (1) Respondent unlawfully failed to hire the
employees; (2) the Respondent paid them severance pay
inlight of their nonhire.

| would not require the Respondent to compensate the
discriminatees twice, i.e., once by paying severance pay,
and again by paying Board-ordered backpay without
offset for the severance pay. Accordingly, | would find
that an offset is required.

My colleagues say that Respondent is not being penal-
ized because it voluntarily paid Morris Heights' sever-
ance obligation to the employees. In my view, the pen-
alty occurs when the Board orders Respondent to pay
backpay on top of that severance payment. Further, d-
though the severance payment is based on a contract
breach, and the backpay is based on an unfair labor prac-
tice, they are both for the same event, viz., the nonhire of
the employees.

Findly, my colleagues argue that the payment by Re-
spondent was not “severance pay.” | disagree. The
money was paid to the employees because they lost their
employment, i.e., they were severed by the predecessor
and not hired by the Respondent. Further, without regard
to the semantic question of whether the money was “sev-
erance pay,” the fact is that the Respondent has paid
moneys to the discriminatees because of their nonhire,
and the nonhire isthe unfair labor practice.

Dated, Washington, D.C. December 20, 2001

Peter J. Hurtgen, Chairman

NATIONAL LABOR RELATIONS BOARD

MEMBER WALSH, dissenting in part.

| agree with my colleagues’ decision, except in one re-
spect. My colleagues find that the replacements’ eco-
nomic interest in the Local 32E Pension Fund is merely
speculative at best. They would therefore reverse the
judge’ s decision to the extent that it requires the Respon-
dents to make contributions to the Pension Fund on the
replacements’ behalf covering the time period during
which the Respondents should have applied the terms of
the Local 32E contract to these employees. Unlike my
colleagues, | would order the Respondents to contribute
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to the Local 32E Pension Fund on behalf of the replace-
ment employees. | find, in agreement with the judge,
that they have a sufficient future interest in the Fund to
warrant contributions to the Fund on their behalf.

| agree that a backpay remedy must be tailored to ex-
punge only the actual, and not merely speculative, con-
sequences of arespondent’s unfair labor practices. See
Sure-Tan, Inc. v. NLRB, 467 US. 883, 900 (1984).
While the Board does not order fund contributions where
an employee’s economic interest is speculative, the
Board also does not require proof that an employee is
certain to benefit from a fund in the future. See Ken-
more Contracting Co., 303 NLRB 1, 2 (1991) (“the
Board's established premise that such employees may
have a future interest in the integrity of these funds is
sufficient linkage to warrant that the trust fund contribu-
tionsbe paid” (emphasis added)).*

The replacements’ interest in the Pension Fund is not
entirely speculative. While none of the replacement em+
ployees worked for the Respondents long enough to meet
the Local 32E Pension Fund's Syear vesting rule, they
did work for periods ranging from about 8 months to 2
years. Thus, if they are provided with these pension
credits they will be well on their way to meeting the
Fund’s vesting requirement. This is especially so given
that a Syear break-in-service rule applies? and the re-
placements can earn credits through employment not
only with any employer who participates in the Local
32E Pension Fund, but also with any employer whose
employees are represented by a union that has a recipro-
cal agreement with Local 32E.3

My colleagues point out that there is no evidence that
the replacement employees had previously chosen to
work for an employer that contributes to the Local 32E
Pension Fund, and infer from this that the replacements

! The Board's Order in that case required payments into the various
trust funds established by the collective-bargaining agreement. The
Board stated that it was “evident from the language in our original
Order . . . [that] the Respondents’ obligation to provide the trust fund
contributions is not directly conditioned on there being a certainty that
the employees will benefit from these funds.” Kenmore Contracting
Co., 303 NLRB at 2 (emphasis added).

2 Under the Employee Retirement Income Security Act (ERISA), a
plan may not disregard a participant’s prior years of service under the
plan based on a bresk in service unless the break in service exceeds the
greater of 5 years or the aggregate number of years of service earned
before the break in service. See 26 U.S.C. § 410(8)(5)(D)(i); 29 U.S.C.
88§ 1052(b)(4)(A), 1053(b)(3)(D)(i).

3 The Pension Fund's auditor, Stuart Gritz, testified that if employ-
ees obtain work at a Local 32E or Local 32BJworksite, their years of
service are accumul ated towards the vesting requirement. Local 32BJ
isadifferent local in the New York City area. Gritz testified that he
knows of certain employees who started in 32BJ, then trandaredtoa
Local 32E site, with service credits from each worksite being cumula
tive.

would not likely have any interest in future work with a
participating employer. If, however, the replacements
are provided with the pension credits mentioned above,
they will have no less an incentive to obtain future work
with a participating employer than they would have if
they had earned those credits with a participating en
ployer before they began work with the Respondents. It
is the majority’s failure to award the replacements these
pension credits that will now serve to deprive them of
that incentive.*

In Coca-Cola Bottling Co. of Buffalo, 313 NLRB 1061
(1994), the Board held that employee Melvin Mingoia
had a sufficiently certain interest in the union fund in-
volved there to warrant an order requiring fund contribu-
tions. This was despite the fact that Mingoia had earned
only 2.3 years of credit service, the fund had a 10-year
vesting requirement as well as a 3year break-in-service
rule,® and Mingoia was no longer employed by a partici-
pating employer. |d. at 1067. | am unpersuaded by my
colleagues’ efforts to argue that the replacements’ inter-
est in the Local 32E Pension Fund is more speculative.
In fact, it seems quite clear that their interest is consid-
erably less speculative. Although, like Mingoia, the re-
placement employees are not vested and are not currently
working for a participating employer, they only need to
earn 5 years of credit service, they can incur up to a 5
year break in service without losing any accrued pension
credits, their fund has a reciprocity agreement with at
least one other union fund, and some of the replacements
have close to the amount of credit service that Mingoia
had earned. With all due respect to the United States
Court of Appeals for the Second Circuit, which denied
enforcement of Coca-Cola Bottling, 191 F.3d 316 (2d
Cir. 1999), | am compelled to apply the Board's decision
in Coca-Cola Bottling. That decision, in my view and
contrary to my colleagues view, dictates a conclusion
that the replacements’ interest in the Local 32E Pension
Fund is not too speculative to order fund contributionson
their behalf.®

# My colleagues assert that my position places the “cart before the
horse.” The“horse” here, however, is the Respondents’ unlawful fail-
ure to make contributions to the Pension Fund on behalf of the re-
placement workers. If the Respondents had done what they were le-
gally required to do and made these contributions, the replacements
then would have had afuture interest in the Pension Fund. By ordering
those contributions now we would be doing nothing morethen recregt-
ing the situation that would have existed had the Respondentscomplied
with the law.

® The Board in Coca-Cola Bottling did not indicate that this 3-year
break-in-service rule would have been impermissible under then-
applicable ERISA law.

© | also disagree with my colleagues’ assertion that the Pension
Fund's actuarial interestswill be met by the Respondents' contributions
on behalf of only the five discriminatees. My colleagues conclusionis
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Accordingly, | would, contrary to my colleagues, order
the Respondents to make contributions to the Local 32E
Pension Fund on behalf of the replacement employees.”

Dated, Washington, D.C. December 20, 2001

Dennis P. Walsh, Member

NATIONAL LABOR RELATIONS BOARD

Ruth Weinreb, Esg., New York, NY, for the General Counsel.
Morris Tuchman, Esg., New York, NY, for the Respondents.

SUPPLEMENTAL DECISION

PRELIMINARY STATEMENT

SreveN Davis, Administrative Law Judge. On August 13,
1999, Administrative Law Judge Eleanor MacDonald issued a
Decision in which she found, inter aia, that 1849 Sedgwick
Redty LLC and R & S Management a’k/a Arandess Manage-
ment Company, as a Joint Employer (Respondents), violated
Section 8(a)(1), (3) and (5) of the Act in certain respects, and as
an appropriate remedy, ordered Respondents to recognize and
bargain with Service Employees International Union, Local
32E, AFL-CIO (Union). The Order aso provided that Respon-
dents (a) rescind any departure from the terms and conditions
of employment that existed immediately prior to July 1, 1997
(b) retroactively restore preexisting terms and conditions of
employment, including wage rates and benefit plans and (c)
make whole the bargaining unit employees by remitting all
wages and benefits that would have been paid absent unilateral
changes beginning July 1, 1997, until such time as the Respon-
dents and the Union bargain to agreement or to impasse.

based on the testimony of Senior Payroll Auditor Gritz, who dated thet
the Fund's actuaries set contribution rates based on the number of ser-
vice employee positions at a particular building. My colleagues misap-
ply that testimony here. Itisillogical to base actuaria calculationson
the assumption of asingle set of employees where the Board’ s order
would effectively provide credit service for a double set of employees
during a certain period of time. A pension fund has an actuarial interest
in receiving funds to cover any credit service earned by any employeg,
because the fund incurs a potential obligation to make future benefit
payments to every employee to the extent of the employee’s credit
service. Thus, to ensure that the Local 32E Pension Fund’s actuaria

interests are properly served, the Respondents must be ordered to make
contributions on behalf of all employees who have earned credit ser-
vice, including both the discriminatees and the replacements.

" | agree with my colleagues’ conclusion that it is not necessary to
require the Respondentsto make contributions to the L oca 32E Hedth
Fund in order to make whole the replacement employees, given that the
Board's order requires the Respondentsto pay the replacementsfor any
medical expensesincurred. Because the replacements are not currently
employed by a participating employer, and because the Health Fund
does not incur liability for paying future benefits based on credit ser-
vice earned, there is an insufficient actuarid interest at stake to warrant
an order requiring contributions to the Health Fund on the replace-
ments' behalf.

No exceptions were taken to Judge MacDonald’s Decision,
and on September 23, 1999, the Board issued its Decision and
Order adopting the recommended Order. On December 17,
1999, the United States Court of Appeals for the Second Circuit
issued a Judgment enforcing the Board's Order.

A controversy having arisen over the amount of backpay due
to the employees, the Acting Regiona Director for Region 2
issued a Compliance Specification and Notice of Hearing on
March 24, 2000.

A hearing was held before me on July 10 and 12, 2000 in
New York City. At the hearing it was stipulated that on October
29, 1999, Respondents offered reinstatement to Carmelo
Delgado, Juan Maria, Henry Minaya and Jose Reyes, and that
in late November, 1999, they accepted the offers and returned
towork at 1849 Sedgwick Avenue, Bronx, New Y ork.

Upon the entire record, including my observation of the de-
meanor of the witnesses and the briefs filed by General Counsel
and Respondents, | make the following:

I. FINDINGS OF FACT

A. The Search for Work

1. Legd Principles

A discriminatee is entitled to backpay if he makes a “rea
sonably diligent effort to obtain substantially equivalent en-
ployment.” Moran Printing, 330 NLRB No. 54, slip op. at 1
(1999).

In Fabi Fashions, 291 NLRB 586, 587 (1988), the Board
enunciated the following principles:

In seeking to mitigate loss of income a backpay claimant is
held only to reasonable exertions in this regard, not the high
est standard of diligence. The principle of mitigation of dam-
ages does not require success, it only requires an honest good
faith effort. The burden of proof is on the employer to show
that the employee claimant failed to make such reasonable
search or that he willfully incurred losses of income or was
otherwise unavailable for work during the backpay period. In
applying these standards, all doubts should beresolved in fa
vor of the claimant rather than the respondent wrongdoer.

What constitutes a good faith search for work depends upon
the facts of each case. The Board stated in Flannery Mators,
Inc., 330 NLRB 994, 995 (2000).

A good faith effort requires conduct consistent with an incli-
nation to work and to be self-supporting and that such inclina
tion is best evidenced not by a purely mechanica examination
of the number or kind of applications for work which have
been made, but rather by the sincerity and reasonableness of
the efforts made by an individual in his circumstancesto re
lieve his unemployment. Circumstances include the economic
climate in which the individual operates, his skill and qualifi-

cations, his age and his personal limitations.

2. Union Representative Edwin Rivera

Union representative Rivera testified that Delgado, Maria
and Reyes called him on July 1, 1997 when they were refused

hire by Respondents. He asked them to come to the Union of-
ficewhich they did. Rivera stated that 1 week after their visit he
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gave them the names and aldresses of locations where they
could apply for jobs.

Rivera further stated that the 3 men contacted him about 8
times per month and visited his office once or twice per week.
He made calls to prospective employers on their behalf and sent
them to many places where jobs as porters might be available.
Rivera did not keep any records of where he sent the employees
and could not recall at which locations the men sought work.
Nevertheless, Rivera produced a record which stated that Maria
visited his office and he sent him out to prospective jobs12
times within 3 months, in the summer and fall of 1999. How-
ever, Rivera's testimony as to the number of times he sent
Maria to jobs during the period 1997 through 1999 was confus-
ing. At first he testified that during that period of time he sent
Maria out a couple of times, but then said that the referrals were
more often than the 12 times set forth on the list.

3. Employee Carmelo Delgado

Delgado was employed at the building located at 1849
Sedgwick Avenue for 15 years. On July 1, 1997 he was refused
hire by Respondents. Delgado testified that 1 week later he
visited the Union’s office and spoke to Union delegate Rivera,
and also spoke to the Union’s president and the president’s
secretary. He was told that he would be called if the Union was
able to find a job for him. Delgado stated that the Union never
advised him of a job opportunity, and specifically denied that
Rivera gave him any addresses of possible job opportunities.

Thereafter, Delgado visited the Union several times and also
cdled Rivera inquiring about available jobs. He also searched
for work on his own, visiting about 10 companies which in-
cluded factories, grocery stores and apartment buildings. Dur-
ing such search for work he completed no written job applica
tions and was told by the firms he visited that no jobs were
available. Delgado kept no records of places he visited and
could not recall the names of any organizations he went to. He
also asked hisfriendsiif they knew about job openings.

On May 13, 1998, Delgado became employed at Transworld
Marketing Corporation in East Rutherford, New Jersey where
he did cleaning work. He worked there 5 days per week until he
was reinstated by Respondents in November, 1999. Delgado
commuted from his home in Manhattan to that job in New Jer-
sey, spending about $25 to $30 per week for gasoline, and $4
per day for tolls.

Respondents argue that Delgado’s failure to keep a written
record of his search for work precluded them from examining
Delgado concerning the companies he visited. This is especially
so where Delgado could not remember the firms at which he
sought work. However, the Board has held that “it is not un-
usual or suspicious that claimants cannot remember the names
of employers or employer representatives to whom they spoke,
or the times they visited such prospective employers.” Fabi
Fashions, supra at 587. | accordingly find that Respondents
have suffered no prejudice in Delgado’s failure to keep a writ-
ten record of hisjob search.

The question that | have to resolve is whether Delgado en-
gaged in areasonable search for work.

| credit Delgado’s uncontradicted testimony concerning his
search for work. He visited various business aganizations,

spoke to friends, and ultimately found work less than 1 year
after Respondents’ refusal to hire him. Although the testimony
of Union representative Rivera that he sent Delgado on numer-
ous job possibilities is not corroborated by Delgado, neverthe-
less Delgado’ s testimony establishes that he diligently searched
for work by asking Rivera about job possibilities and sought
work on his own by going to various firms. Such efforts have
been found to represent a diligent search for work. United Air-
craft Corp., 204 NLRB 1068 (1973). His search for work was
ultimately successful as seen in his obtaining a job at Trans-
world.

Although Delgado “may have had some difficulty in recall-
ing past events, and kept poor records, he nevertheless testified
openly and fully to the best of his recollection and maintained
that he had disclosed al of his interim earnings and withheld
nothing. The burden is on the Respondent to show otherwise
and it is clear to us that this burden has not been met.” Arduini
Mfg. Corp., 162 NLRB 972, 975 (1967). The Board' s reasoning
applies equally here.

Based upon Delgado’s testimony concerning his search for
work and the fact that Respondents have not shown that he
failed to make a reasonable search, | find that Delgado is enti-
tled to backpay.

| agree with General Counsdl’s further argument that Re-
spondents are responsible for the expenses that Delgado in-
curred while working at Transworld. United Enviro Systems,
323 NLRB 83, 86-87 (1997). His credited testimony esteb-
lished that during his daily trip from Manhattan where he lived
to the job at Transworld in New Jersey he spent $4.00 per day
in tolls and about $25.00 to $30.00 per week in gasoline.

Delgado’s commuting expenses incurred in his interim en-
ployment at Transworld have been included in the Compliance
Specification. They consist of expenses of $332.50 in the sec-
ond quarter of 1998, $617.50 in the third quarter of 1998,
$617.50 in each quarter thereafter through the third quarter of
1999, and $380.00 for the fourth quarter of 1999. The sums set
forth for interim expenses coincide with the period during
which Delgado commuted to work in New Jersey. They are
accordingly properly included in the Compliance Specification
computations.

4. Employee Juan Maria

Maria was employed at 1849 Sedgwick Avenue for 17 years
as a porter. He stated that about 2 weeks after Respondents’
refusal to hire him on July 1, 1997 he visited the Union. He
continued to go to the Union seeking work once or twice per
week and called Union representative Rivera each day.

Maria testified that Rivera gave him addresses and phone
numbers of superintendents of buildings which may have
needed porters and Maria visited those locations. However, no
positions were available and the superintendents said they
would advise Rivera when there was an opening. Maria could
not recall the locations of the buildings he called or visited
since they were far from his home. As set forth above, Rivera
gave detailed testimony concerning Maria's extensive visits to
his office and that he sent Mariato jobs during the period 1997
through 1999.
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Maria completed a job application dated April 16, 1998
which he submitted for a job as a porter in a building in which
his friend works. Maria made copies of that application and
used them when he visited other firms.

Two documents, each bearing 3 addresses and phone num-
bers were received in evidence. Maria testified that these were
locations of buildings written by his son in law and his brother,
and that he visited the superintendents at those buildingsin late
1997 and early 1998 and followed up with frequent phone calls
inquiring whether they had openings. He received no offers of
employment from those locations.

Maria also asked his friends if they knew of a job. Such
“word-of-mouth” job search is appropriate and has been con-
sidered by the Board to be a proper search for work. Black
Magic Resources, 317 NLRB 720, 722 (1995). He was obvi-
ously mistaken when he testified that he did nothing to look for
work aside from speaking to Rivera. His contrary testimony
established that he utilized other means of searching for work.
He estimated that he went to 20 to 25 places to look for work
between July, 1997 and May, 1998.

Maria made small repairs including cleaning windows for
tenants during the backpay period. He earned about $500 per
year in each of the years of 1997, 1998 and 1998, for atotal of
$1500. Such interim earnings were included in the amended
Compliance Specification received in evidence.

With respect to Maria's search for work, | find that he en-
gaged in a diligent effort to find employment. Despite some
confusion in their testimony, Rivera corroborated Maria's ver-
sion that Maria visited the Union’s office frequently in an effort
to obtain referrals and that Rivera sent him to locations where
jobs might be available. In addition, Maria visited numerous
locations searching for work in 1997 and 1998 including 6
specific addresses which he visited and later phoned to check
on job availahility. His performance of window cleaning and
other jobs for tenants demonstrates that he was interested in
working and did not remain idle willfully.

Maria testified that although he did not retire he goplied for
and received Socia Security retirement benefits in May, 1998
when he was 63 years old. He did so because he could not find
a job following Respondents’ refusal to hire him in July, 1997.
Although he collected such benefits he continued to look for
work and did not retire and had no plans to retire. Although he
received a letter in June, 2000 from the Scia Security Ad-
ministration which stated that anyone over 65 years old could
continue working without having his benefits reduced, he stated
that he was aware, prior to receiving that letter, that he could
work and still collect such benefits as long as he did not earn
more than $17,000 per year. When he applied for retirement
benefits in May, 1998 he was told that he could continue to
work. He stated that he kept looking for work even after he
began receiving those benefits and indeed was reinstated by
Respondents in November, 1999 while still collecting retire-
ment benefits.

Respondents argue that Maria’ s backpay must be tolled upon
his retirement from work. Respondents contend that Maria
actually retired from the workforce. In support of that conten-

! General Counsel’s Exhibit 2.

tion Respondents rely upon the Union’s pension plan descrip-
tion which providesthat “your pension will not start until after
you actually retire.” Maria stated that when he applied for pen-
sion benefits when he was 63 years old, he told a pension repre-
sentative that he wanted to receive a pension hecause of his
age. In fact, he till receives pension money notwithstanding
that he returned to work in November, 1999. He was not told
by a pension representative that he had to retire in order to re-
ceive pension benefits. Union representative Rivera denied
being told by Mariathat he had retired.

| cannot find that Maria actually retired from the workforce
as argued by Respondents. He accepted reinstatement and was
working at the time of the hearing despite receiving Union
pension benefits. Notwithstanding the language in the pension
plan description the Union has been providing pension benefits
athough it was undoubtedly aware that he was continuing to
work.

Respondents argue that the pension and Social Security re-
tirement benefits received by Maria must be offset against the
amounts of backpay they owe to him. As to the pension bene-
fits, the Board has held that “a vested pension constitutes a
contractual obligation to the employee and that benefits paid to
vested employees under such a pension plan are in the nature of
delayed compensation for former years of faithful service.” As
such, pension payments do not constitute earnings of employ-
ees during the backpay period but are instead a non-deductible
collateral benefit. United Sates Can Co., 328 NLRB No. 45,
slip op. at 8-9 (1999). The Board reasoned that inasmuch as the
“source of pension benefits received by the discriminatees was
the trust fund and not the respondent, said payments were
clearly from a collateral source and not deductible from back-
pay.” The Union’s pension plan provides that benefits vest after
5 years of service. Inasmuch as Maria had been covered by the
plan for 17 years at the time of Respondents' refusal to hire
him, his benefitsin the plan were vested.

Similarly, Marid s receipt of Social Security retirement bene-
fits may not be offset against a backpay obligation. F & W
Oldsmobile, 272 NLRB 1150, 1152 (1984).

| accordingly find that the pension benefits and Social Secu-
rity retirement benefits received by Maria during the backpay
period may not be offset against Respondents’ backpay obliga
tion.

At the hearing Maria presented his 1999 tax return showing
income received in that year. The form indicated that Maria
earned “wages, saary, tips, etc.” of $2,746 that year. Maria
explained that that sum represented the wages he received from
Respondents following his reinstatement in November, 1999.
Respondents argue that that amount must be deducted from the
backpay due to him. | disagree. Maria gave uncontradicted
testimony that such sum was not earned as interim earnings
during the backpay period but constituted wages for work per-
formed following his reinstatement by Respondents. Accord-
ingly, Respondents are not entitled to offset that amount against
the backpay owed to Maria.

5. Employee Henry Minaya

Respondents apparently do not contest Minaya s search for
work as no evidence was adduced concerning that issue.
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6. Employee Jose Reyes

Prior to the date he was refused hire by Respondents, Reyes
had worked at 1849 Sedgwick Avenue as a porter for about 6
years.

Reyes stated that he spoke with Union representative Rivera
on July 1, 1997 when he was refused hire. Although Rivera
gave him no referrals of employment he said he would contact
Reyes when ajob became available, and asked Reyes to call
him. Reyes called Rivera about 2 to 3 times per week and asked
about job openings.

In addition, Reyes visited grocery stores and supermarketsin
an effort to find work. Some of those firms told him that no
jobs were available and at others he completed a job applica-
tion.

In about August, 1997, Reyes began work at Burnside Gro-
cery. This was a temporary position during which he worked
about 2 to 3 days per week for 1 to 3 hours per day during the 2
Summer months. He earned about $30 to $40 per day. He
stocked merchandise when it arrived at the store and restocked
the refrigerators. He was told in advance when to report to
work.

Reyes next worked in September or October, 1997 at Bravo
supermarket where he unloaded merchandise and aranged the
items on shelves. This too was a temporary job in which he
worked about 2 to 3 hours per day when merchandise needed to
be unloaded. He worked at that job for about 3 to 4 months for
which he received $30 to $35 per day.

Reyes next job was for Sima Import/Export Company
which began in about October, 1997. This temporary job con-
sisted of unloading trucks. He was employed there 2 days per
week for about 5 weeks, earning $60 to $70 per week.

In November, 1997, Reyes worked as a substitute porter for
Apartment Rental Master. He was employed there irregularly
for about 8 months only when the porter was on vacation. He
earned about $278.00 per week.

Reyes stated that he received no earnings statement from
Burnside Grocery, Bravo or Apartment Rental Master. He was
paid in cash by all those companies except Apartment Rental
Master.

In addition to the above jobs that Reyes held, he also looked
for work at other firms including National Supermarket, Bronx
Parking, Apex Express, Dearbone MGM, Associated Supe-
market, 600 West Realty Corp., American Ways Rent-A-Car,
and Concourse Plaza Redevelopment. Reyes testified that he
looked for work at other businesses but could not recall their
names.

Reyes testified that when he was refused hire in July, 1997,
his wife was a student at Bronx Community College. When
Reyes was unsuccessful in finding a permanent job his wife
decided to join the U.S. Army in order to help support their
family. She enlisted in October, 1997 and was assigned to Fort
Hood, Texasin thefall of 1998.

Reyes and his wife moved to Texas where he looked for
work at the Army base and the surrounding areas. He sought
work at 2 Army commissaries, an Army Exchange, the Killen
Independent School District, Sears, and K-Mart where he com-
pleted an application but did not take a required English test
because he did not speak or read English. Many employers told

him that they preferred veterans and he is not a veteran. How-
ever, he found work cutting grass at about 5 to 7 homes per
week, receiving $25 to $30 per house, earning a total of about
$2,000 during his one year stay in Texas.

In November, 1999, he left his family in Texas and returned
to accept Respondents’ offer of reinstatement at 1849 Sedgwick
Avenue.

Respondents do not contest the fact that Reyes made a dili-
gent search for work. Respondents’ brief states that he made
“reasonable, documented efforts to look for work.” However,
Respondents assert that his interim earnings amounts must be
adjusted to reflect his testimony concerning the work he per-
formed.

Apparently, al the interim earnings Reyes received prior to
his move to Texas have been included in the Specification.
Such afinding is supported by Respondents’ statement in their
brief that his backpay must be reduced by the earnings he re-
ceived mowing lawns.2 Accordingly, it appears that Respon-
dents are placing in issue only the earnings he received for
cutting lawns. However, | will discuss his other interim earn-
ings in the event that Respondents are also contesting those
sums.

At Burnside Grocery Reyes worked 2 to 3 days per week for
8 weeks and earned $30 to $40 per day. An average of his earn-
ings would be 2 ¥ days per week multiplied by 8 weeks multi-
plied by $35 per day or atotal of $700.

At Bravo Supermarket Reyes worked an average of 22 days
per week for 3 to 4 months (an average of 14 weeks) earning an
average of $32.50 per day. The total earned at Bravo would be
$1137.50.

At Sima, Reyes worked 5 weeks for an average of $65 per
week or atotal of $325.00. His sporadic, substitute porter work
for Apartment Rental Master constituted work of approximately
7 weeks, or once in every 4 %> weeks over the 8 months of his
employ ment. Seven weeks at $278 per week equals $1946.00.

The totals of the above interim employment equals $4108.50
which approximates the amount claimed as interim earnings in
the Specification: $4132.21.

Accordingly, | agree with Respondents argument that
Reyes' lawn cutting work was not included in the interim earn-
ings set forth in the Specification. However, | do not agree with
the amount claimed by Respondents for such work. Respon-
dents contend that the correct figure for such work is $8580
which assumes that he cut the lawns of 6 houses each week for
52 weeks during the one-year he lived in Texas.®

Although Reyes testified that he cut an average of 6 lawns
per week he also stated that there were weeks in which he cut
no lawns, and that he earned only $2,000 doing such work in
his year's stay in Texas. Earning $2,000 at $27.50 per lawvn
means that he cut about 73 lawns, or about 1.4 lawns per week
during his year in Texas. It is unlikely, as argued by Respon-
dents, that he cut an average of 6 lawns every week for 52

2 Brief, page 26. Respondents also argue that his backpay must be
reduced by the severance pay he received and bonus pay as set forth in
the Specification. Those issues are discussed below.

% He earned $25 to $30 for each lawn he cut, or an average of $27.50
per lawn.
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weeks especially since Reyes stated that there were weeks in
which he cut no lawns.

| therefore accept Reyes' testimony that he earned $2,000
cutting lawns during his one-year stay in Texas. Inasmuch as |
find that those interim earnings were not included in the Com-
pliance Specification | will deduct $2,000 from the backpay
due to Reyes.

B. Bonus Payments

The Specification provides for a bonus payment of $275.00
for employees Delgado, Maria, Minaya, and Reyes in the fourth
quarter of each of the years 1997, 1998 and 1999, and a bonus
payment of $750.00 for superintendent Diaz in the same period
of time.

There was no evidence adduced at the hearing concerning
the practice of paying bonuses and the contract does not pro-
vide for the payment of bonuses. Respondents’ answer to the
Specification denies generally the alegations of the Specifica
tion but does not specifically put in issue the aleged bonus
payments. In their brief, Respondents argue that inasmuch as no
evidence was offered to support any entitlement to bonuses,
such amounts must be stricken from the Specification.

It is well settled that in a backpay proceeding the Genera
Counsel’s sole burden is to show the gross amounts of backpay
due. Once he has done so, “the burden is upon the employer to
establish facts which would ... mitigate that liability.” Mastell
Trailer Corp., 273 NLRB 1190 (1984).

The issue of bonuses was not raised in Respondents answer
or at the hearing. In fact, Respondents’ stipulated that, except
for issues as to interim earnings and attempts to find work, the
“methods of calculations and the amounts’ set forth in the
Specification were correct. Accordingly, | find that Respon-
dents do not dispute that the bonus payments amounts were
properly includible in the Specification. Further, General Coun-
sel was never fairly apprised of Respondents’ argument con-
cerning bonus payments and “had no reason to introduce any
evidence or arguments to rebut it....” Teamsters Local 469
(Coastal Tank Lines), 323 NLRB 210, 218 (1997).

Furthermore, information concerning bonuses paid to en-
ployees is a matter “entirely within the knowledge of respon-
dent. Thus, respondent’s failure to set forth in its answer the
basis of its disagreement with the figures themselves opeates
as an admission that the figures are accurate. Section 102.54 of
the Board's Rules and Regulations. Accordingly, the Genera
Counsel was not obligated to offer evidence in support of the
accuracy of the figures contained in the specification.” United
Contractors Incorporated, 238 NLRB 893, 894 (1978).

C. Severance Pay

Respondents assert that moneys received by Delgado, Maria,
Minaya and Reyes by checks dated January 15, 1998 represent
severance pay which must be deducted from any backpay due
them. The checks were issued on the account of Respondents
1849 Sedgwick Redty, LLC, and are for the following
amounts. Delgado, $18,435.22; Maria, $20,436.18; Minaya,
$8486.72; Reyes, $5979.36.

These checks were apparently the result of an arbitration be-
tween Respondents’ predecessor, Morris Heights Apartments,
Inc. and the Union. The Union filed a grievance concerning the

alleged violation of the contract’s sale and transfer clause. The
clause provides, in relevant part, that when the Employer sells
the building the contract of sale must include a provision that
the buyer assume and adopt the collective-bargaining agree-
ment. If the Employer failsto require the assumption and adop-
tion of the contract, it must pay severance pay to the employ-
ees.

An arbitration hearing was held on July 17 and 24, 1997. The
arbitrator upheld the grievance, deciding that the above en-
ployees were entitled to severance pay of 2 weeks' pay for each
year of service, and also unused sick pay and vacation pay.
Apparently there was some adjustment after the award was
issued since the amounts awarded by the arbitrator are less than
that set forth in the check received by each employee.

Employees Minaya and Reyes testified that they and the
other employees received the checks at the Union where en-
ployer attorney Ira Drogin and Union attorney Scott Trivella
were also present* Minaya and Reyes stated that the workers
were told that their payment was for the time that they had
worked at the building prior to their being refused hire on July
1, 1997.

Respondents conceded at the hearing here that the award did
not relate to moneys earned or due during their ownership of
the building because the employees involved were not hired by
Respondents. However, Respondents argue that inasmuch as
the checks were issued on their account in January, 1998 during
the backpay period, the amount given as severance pay must be
offset against any backpay due.

Respondents further assert that the severance pay ment must
be reduced from any backpay due to the 4 employ ees because
the severance pay award constitutes “double back pay” provid-
ing them with a “windfall” and a penalty to Respondents. Re-
spondents also argue that the employees were awarded sever-
ance pay because of Respondents’ refusal to hire them.

| disagree. First, according to the collective-bargaining
agreement and the arbitrator’s award, Morris Heights as the
seller of the building was responsible for the payment of sever-
ance pay, and not the Respondents as the buyer of the building.
The fact that the checks were issued by Respondents was not
explained in the record. Second, the severance pay award was a
contractual matter pursuant to which it was apparently found
that Morris Heights violated its contract by not requiring that
the agreement be assumed. That violation resulted in its being
required to make the severance payments. Respondents’ refusal
to hire the 4 workers was unrelated to the severance pay award.

Severance pay is properly considered as interim earnings.
W.R. Grace & Co., 247 NLRB 698, 699, fn. 5 (1980). How-
ever, the cases relied upon by Respondents are inapposite.®
They involve situations where the respondents made payments
to the workers during their employment as an inducement to
them to leave their jobs. The Board properly ordered that such
payments be considered as interim earnings and deducted from

* Those attorneys represented their respective clients at the arbitra
tion hearing.

® Tilden Arms Management Co., 276 NLRB 1111, 1120 (1985);
JRRRealty Co., 273 NLRB 1523 (1986); The A.S. Abell Co., 230
NLRB 17, 21 (1977).



ARANDESS MANAGEMENT CO. 15

the backpay due them. The Board noted that to do otherwise
would result in a windfal for the employees and a penalty
against the respondent. J.RR. Realty, supra.

In contrast, here there is a question whether the funds used to
pay the severance amount were from Respondents’ funds. Al-
though the checks were issued by Respondents, the responsibil-
ity for payment of severance pay was that of Morris Heights.
Second, the severance payments accrued as a result of Morris
Heights' failure to require Respondents to adopt the contract.
Inasmuch as the 4 employees had not been hired by Respon-
dents no severance payments were owed them by Respondents.
In addition, the severance pay did not cover any period of time
within the backpay period as it related only to their employ-
ment prior to July 1, 1997.

| accordingly find that the severance payments may not be
reduced from the backpay due the employees.

D. Payments to the Welfare Fund and the Pension Fund

It was stipulated that on May 2, 2000, Respondents made a
payment of $2,277 to the Union’s Health and Welfare Fund and
$1,035 to the Union’s Pension Fund. It was further stipulated
that since July 1, 1997, those sums were the only contributions
made to those funds by Respondents. It was also agreed that
since July 1, 1997, the Union's Welfare Fund, on behalf of
employees Delgado, Daniel Diaz, Maria, Minaya and Reyes
incurred out of pocket medical expenses of $24,916.22 which
represented the total payments made by the Fund for the period
July 1, 1997 through June, 2000.

The Specification provides that Respondents must make con-
tributions to the Welfare Fund and the Pension/Retirement
Fund in behalf of the 4 employees refused hire and also in be-
half of the replacement employees.

Respondents deny that they have any responsibility to make
contributions to the funds, contending that the Order issued in
the underlying case does not provide for such payments. In
support of that argument, Respondents contend that payments
to the funds were not contemplated since the Order was not
accompanied by the typical statement that interest on the funds
be caculated according to Merryweather Optical Co., 240
NLRB 1213 (1979).

Respondents further assert that since the Order does not
mention replacement employees, any fund payments or even
payments of backpay to them are not proper.

As emphasized by Respondents, | am limited in ceciding
compliance matters by the terms of the origina Order. Dahl
Fish Co., 299 NLRB 413, 424 (1990). | find that the findings
and the Order in the underlying case are specific and do provide
for the payment of contributions to the funds.

As set forth in the underlying Decision, Respondents made
changes in the wages and benefits of the unit employees. The
superintendent and the replacement handymen earned less than
the wages provided in the Local 32E contract and they were not
given the pension and health benefits specified in the contract.
The Respondents did not bargain with Local 32E before mak-
ing these changes. Because the Respondents did not offer jobs
to the employees of the predecessor employer in order to avoid
dealing with Loca 3E. Respondents were not free to change
theinitial terms of employment.

The standard remedy was ordered in the underlying case. It
provides that Respondents, having failed to offer employ ment
to Delgado, Maria, Minaya and Reyes must “make them whole
for any loss of earnings and other benefits.” It further provides
that:

The Respondents, having unlawfully refused to recognize Lo-
cal 32E and having made unilateral changes in employment
conditions, must be ordered to recognize and bargain with
Loca 32E and retroactively to restore the terms and condi-
tions of employment that existed under the predecessor’s con-
tract with Local 32E until such time as the Respondents and
Loca 32E bargain to agreement or to impasse, and to make
whole the bargaining unit employees in amanner consistent
with the contract’ s provisions. Galloway School Lines, Inc.,
321 NLRB 1422, 1425 (1996).

The Order requires Respondent to:

On request of Local 32E, rescind any departure from terms
and conditions of employment that existed immediatdy prior
to July 1, 1997, retroactively restoring preexisting terms and
conditions of employment, including wage rates and benefit
plans, and make whole the bargaining unit employees by re
mitting all wages and benefits that would have been paid ab-
sent unilateral changes beginning July 1, 1997, until such time
as the Respondents and Local 32E bargain to agreement or to
impasse. The remission of wages shall be computed as in
Ogle Protection Service, 183 NLRB 682 (1970), plusinterest
as prescribed in New Horizons for the Retarded, 283 NLRB
1173 (1987).

No exceptions were filed to the decision in the underlying
case, and the Board directed Respondents to take the action set
forth above. The Second Circuit Court of Appeals enforced the
Board's Order. | reject Respondents’ argument that since they
believed that they were not being ordered to make payments to
the funds they did not file exceptions to the judge’ s decision. A
plain reading of the remedy and order as well as Board law
leaves no other conclusion but that payments to the funds were
required.

In D & SLeasing, 299 NLRB 658 (1990), a case which also
involved a refusal to hire employees and unilateral changes, an
order was issued which was identical to that issued in the in-
stant case. In the compliance proceeding following that case,
Centra Inc., 314 NLRB 814, 816 (1994), the Board ordered the
respondent to make whole the union’s pension and health and
welfare funds notwithstanding the respondent’ s argument that it
had no obligation to make any contributions to such funds. The
Board noted that:

The appropriate remedy for unlawful withdrawal of recogni-
tion and unilateral changesin employee benefitsisthe restora:
tion of the status quo ante.... The restoration of the status quo
ante includes the payment by the offending employer not only
of backpay ... but, separately, reimbursement, with interest,
by way of contributions to welfare funds and pension funds
exigting under an expired collective-bargaining agreement
which the employer would have made but for unfair labor
practicesin unilaterally failing to do so. 314 NLRB at 817.



16 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

In a smilar case involving a successor’s refusal to hire en-
ployees and unilateral changes in employment conditions, the
respondent was ordered to honor and give retroactive effect toa
collective-bargaining agreement, “including payment of wages
and benefits as prescribed”. J.RR. Realty Co., 273 NLRB 1523,
1528-1529 (1985). That decision contained no Merryweather
Optical provision. Following the decision, a supplemental deci-
sion concerning backpay was issued which interpreted the order
as requiring the restoration of terms and conditions of employ-
ment which were set forth in the collective-bargaining agree-
ment. JRR. Realty Co., 301 NLRB 473, 480 (1991), enforced
955 F.2d 764 (D.C.Cir. 1992), cert. @nied 506 U.S. 829
(1992). In that supplemental decision it was held that the re-
spondent was required to make payments to the union’s pension
and health funds as set forth in the contract, 301 NLRB at 474,
480.

Counsel for Respondents who represented J.R.R. Realty in
the above case, made identical arguments to the Board there as
he does here, that inasmuch as the Board's remedy only cov-
ered the discriminatees, Respondents were entitled to set initial
terms and conditions of employment of their new, replacement
employees, and accordingly the replacement workers were not
entitled to receive the enhanced remedy provided. Respondents
further argued in both cases that requiring the restoration to the
status quo ante improperly requires it to assume its predeces-
sor’s contract with the Union in violation of NLRB v. Burns
Security Services, 406 U.S. 272 (1972).

The Board expressly rejected those arguments, noting: “The
judge found, and we agree, that replacement employees who
were employed after January 1, 1989, are entitled to Local 32B
contractual wages and benefits.” 301 NLRB at 473, 480, 482.
See dso Ad-Art, Inc., 290 NLRB 590, 591 (1988). In addition,
Respondents’ argument that requiring them to pay the rates of
the predecessor is not remedial but is impermissibly punitive
was considered by the Second Circuit Court of Appealswhich
rejected such arguments. In NLRB v. Saten Island Hotel Ltd.
Partnership, 101 F.3d 858, 862 (2nd Cir. 1996), the court stated
that “if the company had not violated the Act, it would indeed
have been free to offer former employees wages at whatever
levels it chose .... But the fact is that the company made its
hiring decisons on a basis that unlawfully discriminated
against former employees on the basis of their union member-
ship, and it is hardly clear what terms would have been reached
had the company not so discriminated.”

Further, in the instant case, the judge made a finding, to
which no exceptions were taken, that “Respondents were not
free to change the initial terms and conditions of employment
of the unit employees.” A respondent is not permitted to reliti-
gate in a compliance proceeding issues that have been litigated
in the underlying unfair labor practice proceeding. Daufuskie
Club, Inc., 328 NLRB No. 56 fn. 2 (1999). ©

® | reject Respondents’ reliance upon Tilden Arms 307 NLRB 134
(1992). In that case, the Board rejected a make whole order in a com-
pliance proceeding which required the employer to restore the pay rate
and benefits based upon the contract of the predecessor employer. The
Board noted that the original order did not include, asit does here, a
requirement that the employer reinstate the terms and conditions of

Respondents further argue that under the Specification's
computations the funds will receive a “windfal” for two rea
sons. First, Respondents are only obligated to pay $24,916.22,
the amount actually paid by the Health Fund for health insur-
ance expenses on behaf of Delgado, Diaz, Maria, Minaya and
Reyes. Respondents’ reliance upon Manhattan Eye, Ear and
Throat Hospital, 942 F.2d 151 (2d Cir. 1991), denying &-
forcement to the Board’s order in Manhattan Eye, 300 NLRB
201 (1990) is misplaced. In that case, the court found that the
employees were compensated by substitute benefit plans, there
was no evidence that the employees retained any future interest
in the health, welfare and pension funds, the workers were not
represented by a union, and the union had disclaimed any future
interest in representing them.

In contrast, here no substitute benefit plans were provided,
the employees were at all times represented by Local 32E, and
the workers had an important economic interest in the future
financid stability of the Union’s funds provided for in their
collective-bargaining agreement. Accordingly, the contribu-
tions would ensure the viability of those funds. The court
stated:

By refusing to enforce the Board' s decision in this case we do
not hold that in the exercise of its broad remedia power, itis
not empowered to order imposition of the status quo antein
other cases where an employer unilaterally discontinues pay-
ments to union-sponsored benefit funds. 942 F.2d at 159.

The Board has indicated that the court’s opinion in Manhat-
tan Eye was limited to the particular facts therein. Banknote
Corp. of America, 327 NLRB 625, 628-631 (1999); Virginia
Concrete Co., 316 NLRB 261 fn. 1 (1995); Central Manage-
ment Co., 314 NLRB 763, 773 fn. 28 (1994).

Indeed, the Order in this case requires Respondents to retro-
actively restore preexisting terms and conditions of employ-
ment, including wage rates and benefit plans, and make whole
the bargaining unit employees by remitting all wages and bene-
fits that would have been paid absent the unilateral changes.

It is clear that Delgado, Diaz, Maria, Minaya and Reyes re-
tained a future interest in the funds inasmuch as they had
worked more than the 5 year vesting period required to obtain a
Union pension, and contributions made in their behaf would
increase their pension benefits. In addition, as current employ-
ees of the Respondent who participate in the pension fund they
have a future interest in the financial strength of the fund and
have vested rights to a pension from the fund. NLRB v. Coca-
Cola Bottling Co. of Buffalo, 191 F.3' 316, 324 (2d Cir. 1999).
Accordingly, contributions to the funds of Local 32E must be
made in their behalf as set forth in the Specification.

With respect to the replacement employees, Respondents ar-
gue that inasmuch as they were not employed longer than 2
years and were discharged, they have no future interest in the
funds and accordingly Respondents should not be obligated to
make contributions in their behalf. It should be noted that the
Specification provides for payments to the Funds only during
the period of their employment by Respondents, from 8 Y2

employment set forth in the predecessor employer’ sagreement withthe
union.
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months to 14 months.” Astestified by Stuart Gritz, senior pay-
roll auditor of the Local 32E Fringe Benefit Fund, although the
replacement employees did not work long enough for Respon-
dents to have their benefits vested in the funds, such employees
may benefit from having contributions made in their behalf

during their period of employment if their future employment is
with an employer having a contractua relationship with Local
32E or Loca 32B-J.

| have considered Respondents' argument that, as testified by
Gritz, in setting the contribution rates for a particular building
the funds base such amount upon the number of workers em-
ployed there. In this case, Gritz stated that the contribution
amount was set based upon the 5 original employees and that
the funds would expect contributions based upon 5 persons.
Accordingly, Respondents contend that requiring Respondents
to make contributions on behalf d 10 employees — the 5 dis-
criminatees and 5 replacements, is improper and represents a
windfall to the funds and a penalty to Respondents.

| do not agree. Regardless of how the contribution was calcu-
lated and regardless of Respondents expectations or even the
expectations of the Local 32E funds, the most important factor
is the employees’ interest in the funds. The replacement en-
ployees occupied the same positions as the employees refused
hire and were entitled to the same benefits pursuant to the Or-
der ssued in this case. The Order required Respondents to
make whole the bargaining unit employees. The replacement
employees were members of the unit during their employ and
were thus entitled to have contributions made in their behalf.
Further, in compliance cases, any uncertainty is resolved
against the respondent whose wrongdoing created the uncer-
tainty. Alaska Pulp Corp., 326 NLRB 522, 523 (1998).

| have aso considered NLRB v. Coca-Cola,191 F.3" 316 at
324 (2d Cir. 1999) in which the court, citing Manhattan Eye,
supra, held that an employee who was discharged prior to his
obtaining a vested interested in a pension, is not entitled to have
contributions made in his behalf to the pension fund. The court
held that the mere possibility that he might be re-employed by
the employer was not sufficient to demonstrate a future interest
in the fund. However, | am bound by the Board's decision in
that case which required the employer to make contributionsin
the employee’ s behalf. 313 NLRB 1061,1067-1068 (1994).

I accordingly find that contributions must be made on behalf
of the replacement employees to the funds of Local 32E as set
forth in the Specification.

Respondents further argue that they are prohibited from
making payments to the pension fund because Section 302 of
the Labor Management Relations Act makes it illegal for an
employer to make such payments except under certain condi-
tions including an existing collective-bargaining agreement
between the employer and the union. Respondents contend that
since there had never been a contract between them and Local
32E any order requiring payments to the Local 32E pension
fund would violate Section 302.

7 Acosta, 1 year; Brea, 8 ¥ months; Bynoe, 13 months; Cuevas, 1
year; Mendoza, 1 year; Paimero, 14 months; Rodriguez, 2 years.
Palmero replaced Acosta and Mendoza replaced Cuevas so atotd of 5
replacement employees were employed.

The Board rejected this argument in Starco Farmers Market,
237 NLRB 373 (1978), a case involving a successor employer
which, like here, had never been a party to a collective-
bargaining agreement with the union demanding bargaining.
See dso NLRB v. Houston Building Services, Inc., 128 F.3¢
860, 864-865 (5" Cir. 1997). In Starco, the Board stated, at
376:

The Respondent cannot now take refuge in the language con-

tained in Section 302(c)(5)(B). As noted, Section 302 was er+

acted for the purpose of protecting employers form extortion

and to insure honest, uninfluenced representation of employ-

ees. That section was not intended to provide a shelter for

successor employers seeking to avoid the bargaining oblige-

tion imposed by the Act. Since the existing terms and condi-

tions of employment, set by the predecessor'scontract, cannct

be altered until the bargaining obligation has been satisfied,

the Respondent cannot defest this requirement by the interdic-

tion of a section of the Act which was never intended to gpply

to this set of circumstances. Protecting the integrity of the

bargaining process and the right of the employees to haveex

isting terms and conditions continued until bargaining has

been accomplished far outweighs literal compliance with the
language of Section 302(c)(5)(B).

| accordingly find that Section 302 is not a bar to Respon-

dents' contributions to the funds, in compliance with the

Board’s Order as enforced by the Court of Appeals.
Based upon the above, | issue the following recommended®

ORDER

The Respondent, 1849 Sedgwick Redlty LLC and R & S
Management a/k/a Arandess Management Company, as a Joint
Employer, its officers, agents, successors, and assigns, shall
make whole the individuals and entities named below by pay-
ing to them the amounts following their names, plus interest on
the backpay due the employees® and any amounts due the
funds,’® minus tax withholdings on the backpay due the en-
ployees required by Federal and state laws:

Camelo Delgado  $35,448.84
Daniel Diaz 9,842.24
Juan Maria 65,325.00
Henry Minaya 14,220.00
Jose Reyes 60,692.78"
Juan Acosta 3,575.12
Franklyn Brea 3,283.22
Sigbert Bynoe 5,412.44
Jose Cuevas 3,735.94
Narciso Mendoza 2,943.00

8 If no exceptions are filed as provided by Sec. 102.46 of the Board's
Rules and Regulations, the findings, conclusions, and recommended
Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all pu-
poses.

® See New Horizons for the Retarded, 283 NLRB 1173 (1987).

10 See Merryweather Optical Co., 240 NLRB 1213, 1216 fn. 7
(1979).

! This figure includes a deduction of $2,000 for Reyes work in
Texas.
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Armando Palmero
Jose J. Rodriguez
Local 32E Health
Benefit or Welfare
Fund

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

3,457.50 Local 32E Pension/
12,464.32 Retirement Fund 32,950.00

Dated, Washington, D.C. December 29, 2000
$66,102.00



